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American Music Challenges the Copyright Tradition

SHIRLEY DIXON WAS thirteen years old in 1976, when she first
played the Led Zeppelin song “Whole Lotta Love” for her father. Shir-
ley had borrowed the 1969 album Led Zeppelin II from a friend because
the hit song from it had reminded her of one of her father’s composi-
tions.! Her father was the legendary blues composer, performer, pro-
ducer, and bass player Willie Dixon. Young Shirley was well versed in
the “property talk” of copyright law. She had been typing her father’s
lyrics and filling in copyright registration forms since she was eight
years old. Shirley applied her keen ear and mind to the Led Zeppelin
song and concluded “Whole Lotta Love” reminded her of her father’s
writing style. He agreed that “Whole Lotta Love” sounded like his ob-
scure song “You Need Love,” which was recorded by Muddy Waters
in 1962.2

Willie Dixon filed suit in 1985 against the British rock group. They
settled their dispute in 1987. Although this case never made it as far as
a court hearing, the tensions between an older blues composer and
younger hit makers illustrate many of the contradictions and complica-
tions of American music copyright.

Music, more than any other vehicle of culture, collapses the gap
that separates idea from expression. Is the string of six notes that initi-
ates “Happy Birthday to You” an idea, an expression, or both? If it is an
idea, there must be another way to express the same idea. Would play-
ing the same notes at a different tempo constitute a new expression of
the same idea? Would playing it in a different key be an exercise in
novel expression? Is there an idea behind a particular arrangement of

“musical notes? Is there an idea behind a tone, texture, timbre, or “feel”
_ of a song? Are these features of a song ideas in themselves?

If copyright law is charged with protecting a particular arrange-
. ment of notes, should it protect the melody, the harmony, the rhythm,
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about their tradition, they do not feel bound to tradition. Because they
do not isolate a process called “improvisation,” they feel no compulsion
to improvise every time they play a particular song. Blues artists often
express “newness” passively, as if the original or improvisatory ele-
ments “just came” to them from the air or the cotton field .

Whether the basis of the song came from the cotton field or not,
Johnson recorded it before either House or Waters. But were all of
these recordings really of the “same” song? Johnson’s 1937 recording of
“Walking Blues” and Waters’s 1941 “Country Blues” share many qual-
ities. The verse-and-chorus structures of both songs (ABAB) are identi-
cal, but that structure is common if not standard for country blues
songs. Both songs employ similar guitar solos using a bottleneck slide.
And as music scholar John Cowley has demonstrated, they both share
a common ancestor in Son House’s “My Black Mama,” which House
sometimes called “Walking Blues.”

Many of the lyrics of Johnson's “Walking Blues” also resemble
those of Waters’s “Country Blues.” Both songs feature the classic blues
line “I've been mistreated baby, and I don't mind dying.” Consider
Johnson's first two verses:

1 woke up this morning, feeling round for my shoes
Teil everybody I got these walking blues

Woke up this morning, fecling round, oh, for my shoes
But you know about that, I got these old walking blues.

Lowd, I feel like blowing my old lonesome home
Got up this morning now, Bernice was gone
Lord I feel like blowing my old lonesome home
Well I got up this morning, all 1 had was gone, )0

And here are the first two verses to Waters’s version:

A, it gets later on in the evening, child. I feel like, like blowing my home
I'woke up this morning to find my, my little baby gone

Later on in the evening man, man, [ feel like, like blowing my home

Well T woke up this morning baby, to find my little baby gone.

Well now, some folks say the worried, worried blues ain't bad

That's the miserablest feeling child I most, most ever had

Some folks tell me man that the worried Plues ain't bad

Well that's the miserablest old feeling, honey now, ooh now gal, I most ever had.®
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Both songs deal with the same story. The singer’s love has left him, so
he feels like “blowing” his home and he doesn’t mind dying. A legal
claim to authorship over these lyrics would require an argument that
one person deserves monopoly control over these very common ex-
pressions of an almost universal experience: frustration and resignation
over a failed love affair. The “feel” of these two versions is very distinct.
Waters, for instance, syncopates his lyric delivery in “Country Blues”
much more than Johnson does in “Walking Blues.”

Waters recorded versions of this song several more times in his ca-
reer, each time changing the order of certain stanzas. Each version tells
the same story, contains a slide solo, and shares the verse structure, Yet
each is a very different song. Waters’s 1948 version “I Feel Like Going
Home,” is electrified, up-tempo, and “rocks” more than his acoustic
version that Lomax recorded. Waters’s voice lacks the gravelly growl of
the earlier versions. It occasionally almost squeals—mote like Bobby
Blue Bland than Robert Johnson or Son House—yet distinctly Muddy
Waters. The 1948 hit version established Waters’s “signature” sound,
which no artist, black or white, American or British, would ever capture
or imitate. For Waters, originality and authenticity were not in the lyrics
or chord sequence. They were in his voice, his passion, his presentation,
his motion. There was no reason for Waters to seek a legally granted
monopoly over his style. Muddy Waters already enjoyed a natural
monopoly.

These are aesthetic and ethical issues more than legal ones. What
if Robert Johnson—had he lived—had filed suit against Muddy Wa-
ters over composer’s rights for “Walking Blues”? Waters's best de-
fense might have been that the elements of both songs came “from
the cotton field” and were thus already part of the public domain
long before Johnson recorded his version. Yet these same issues of
style and presentation mark the dispute over Willie Dixon’s composi-
tion and Muddy Waters’s recording of “You Need Love” and Led
Zeppelin’s “Whole Lotta Love.” Dixon and Led Zeppelin never met
in a courtroom. The case was settled for undisclosed terms after two
years of negotiation. Both songs do share some lyrics, but they both
take elements from the deep well of the blues tradition. What's more,
the two songs have completely different “feels.” They do different
work, speak to different conditions, and strike different audiences in
different ways. They are very different songs. Dixon suffered greatly
during his career at the hands of unscrupulous and exploitative
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handlers who manipulated the copyright laws to deny him long-term
rewards for his brilliant work. But Dixon did not “own” the blues aes-
thetic as expressed through “You Need Love” any more than Robert
Johnson “owned” the elements of “Walking Blues.” If the case had
made it to trial, the results would have been impossible to predict.
However, in an era and industry that have grown accustomed to
“property talk,” lawsuits have become frequent tools for resolving
disputes over authorship, ownership, and originality.

While ownership is a sloppy and almost undefinable quality in the
blues tradition, there is a real and significant claim to originality in
blues music. Blues originality is just very different from the standard
European model. Originality in the blues is performance-based. Pen
and paper never enter the equation unless the song is considered for
recording and distribution. In his 1978 ethnographic study Blues from
the Delta, folklorist William Ferris argues that blues artists have a notion
of authorship and originality that lies not in the raw materials em-
ployed for the composition, but in the style and presentation. Ferris
states that many blues singers simultaneously admit learning a partic-
ular song from another artist and claim authorship for it. Some artists
even claim authorship of classic folk ballads like “John Henry.” Ferris
exemplifies this point through an interview with blues and gospel
singer Sonny Matthews:

I'll hear somebody else sing it and then I'll put my words like I want
them in there. . . . [ just sing it in my voice and put the words in there
like I want them. Them my words there. I spaced them words like that
on a contention that so many peoples singing alike, till you know
that’s just about to put a ruination on the gospel singing in this part.
So many peoples is trying to imitate other folks, you know. . . . I will
sing their songs, but I will put the words my way.

Ferris also quotes Arthur Lee Williams of Birdie, Mississippi, on the
process of biues composition: “You sit down and hum to yourself. You
try to see if that fits and if that don’t work, you hum you something else.
And then too you may pick out a verse from some other song and
switch it around a little bit.” The blues tradition values “originality”
without a confining sense of “ownership.” In the blues tradition, what
is original is the “value-added” aspect of a work, usually delivered
through performance.’?
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Creativity and composition ethics within the blues tradition derive
from West African antecedents. While the cultures of West Africa are
diverse and complicated, some cultural forms helped form a “cultural
commons” that exists today across the Atlantic, linking many of those
in the West African diaspora to those on the continent through a web of
familiar signs and tropes. Anthropologists and musicologists have em-
phasized the importance of the “circle” as the site of both creativity and
community in African cultures. The music, lyrics, and dance that em-
anate from the circle often reflect these attributes: rhythmic complexity
and syncopation; individual improvisation and stylization; call-and-re-
sponse; engagement between individuals and the community at large;
commentary in the form of satire, parody, or boastful competition; and
a sense of group consciousness. The tension between individual im-
provisation and communal flow produces and celebrates both a balance
between individuals and the community and a safe space for individ-
ual expression of daring and excellence. Each value depends on the
other. The community rewards both individual “stylization” and mas-
tery of a canon. While other traditions around the world employ these
dynamics as well, West African aesthetic principles have had a clear
and profound effect on American culture through music, dance, prose,
poetry, and humor. The “shape” of West African creativity is a circle, not
a line

This has created a cultural value system among West African-de-
rived {raditions that differs from the “progressive” value system that
emanates from the European artistic tradition and informs European
and American copyright law.!* This does not mean that American copy-
right law, as designed and employed through most of American history,
conflicts with African principles of expression. In fact, when a copyright
system is loose and balanced, it can amplify the positive elements of
West African aesthetic tradition. In principle, copyright law does not
prevent artists from taking from the “commons.” It supports the idea
that new artists build upon the works of others. It rewards improvisa-
tion within a tradition. But originally, copyright regulated only the pro-
liferation of physical and complete copies. Now copyright regulates
(but does not necessarily forbid) performance, transformative works,
slight and oblique reference, and even access. And copyrights used to
expire on definite dates, thus constantly enriching the public domain
with new material. Now, copyright terms last far beyond most peo-
ple’s life span, and Congress keeps extending them, making copyright
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protection virtually perpetual. American copyright as it has been cor-
rupted at the turn of the twenty-first century clearly conflicts with the
aesthetic principles of West African music and dance. Yet American
copyright regulates West African musical styles more than ever.

Very little American popular music since 1956 has not beent influ-
enced by the blues tradition. Therefore a preponderance of the musical
products on the American market since 1956 have emerged from the
performance-based blues aesthetic. Simultaneously, the stakes for con-
trol of publishing and recording (known as “mechanical”) rights have
climbed exponentially as the record business has assumed a major place
in the American economy. And as the companies that control and re-
produce the products that carry this creative work have consolidated
and grown more powerful, the legal and commercial balance of the
copyright system has shifted to heavily favor established works. These
shifts have handcuffed newer artists who want to participate in the
chain of creativity.

POISONING THE WELL

Just before the Beatles broke up, lead guitarist George Harrison was
busy composing songs for his first solo album, All Things Must Pass.
Harrison and his new band, which included keyboard player Billy Pre-
ston, were playing a concert in Copenhagen, Denmark, in 1970. During
a backstage press conference, Harrison slipped away, grabbed an
acoustic guitar, and started playing around with simple chord struc-
tures. He eased into a pattern of alternating a minor II chord with a
major V chord. Then he chanted the words “Hallelujah” and “Hare Kr-
ishna” over the chords. Soon other members of his band and entourage
gathered around him, joining in on the song in four-part harmony. Be-
tween choruses of “Hallelujah” and “Hare Krishna” Harrison itmpro-
vised some verses that included Iyrics such as “My Sweet Lord,” “Dear,
dear Lord,” and “I reafly want to see you; I really want to be with you.”
Over the next few weeks, Harrison and Preston returned to that jam,
composing and recording the entire text of what became Harrison’s first
solo hit, “My Sweet Lord.”?®

After the song gained wide acclaim and broad distribution, a band
called the Belmonts recorded a tongue-in-cheek version of “My Sweet
Lord” that appended the chorus lyrics from the 1962 Chiffons tune
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“He's So Fine,” composed by Ronald Mack and produced by Phil Spec-
tor, to the Harrison hit. The similarities between “My Sweet Lord” and
“He’s So Fine” were not lost on Bright Tunes Music Corporation either.
Bright Tunes was the pubtishing company that controlled the rights to
“He's So Fine.” Bright Tunes filed suit against Harrison, and the case
went to trial in 1976. In his decision, the district judge closely examined
the building blocks of both songs. “He’s So Fine” consists of two “mo-
tifs,” Judge Richard Owen concluded. The first motif (A) is the array of
notes “sol-me-re.” The second motif (B} is the phrase “sol-la~-do-la-do.”
Owen granted that standing alone neither of these motifs is novel
enough to qualify for protection.

However, what matters is not the building blocks themselves, but
their arrangement and order within the greater structure. “He's So
Fine” contains the pattern A-A-A-A-B-B-B-B. The pattern of four repe-
titions of A followed by four repetitions of B is “a highly unique pat-
tern,” Owen ruled. Then, examining “My Sweet Lord,” Owen stated
that the Harrison song used the same motif A four times, and then motif
B three times. In place of the fourth repetition of B, Harrison employed
a transitional passage (T) of the same length as B. “My Sweet Lord” goes
A-A-A-A-B-B-B-T. In both songs, the composers used a slippery “grace
note” in the fourth refrain of B (or in the substituted transitional phrase
T, in the case of “My Sweet Lord”). In addition, Owen wrote, “the har-
monies of both songs are identical.” Harrison's expert witnesses as-
serted that the differences between the songs mattered more than the
similarities. They argued that the lyrics, the syllabic patterns, and syn-
copations distinguished each song. For instance, the highly meaning-
ful terms “Hallelujah” and “Hare Krishna” in “My Sweet Lord” re-
place the nonsense word and rhythmic placeholder “dulang” from
“He’s So Fine.”?®

In stark contrast to the complex and nuanced “web of expression”
analysis that Judge Learned Hand prescribed for motion picture cases
concerning derivative works, federal courts ask two questions to deter-
mine whether a song infringes on the copyright for an earlier song. The
plaintiff must show that the second composer had access to the first
song and that the second song shows “substantial similarity” to the
first. Similarity without access, the result of a random coincidence,
would not infringe. There are only eight notes in a major scale, after all.
Accidents do happen. The need 1o establish access necessarily protects
hits better than obscure songs. On the other hand, hits are more likely






